
BEFORE THE ENVIRONMENTAL APPEALS BOARD 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


WASHINGTON, D,c' 


1n the Matter of: ) 
) 

CH2M HILL PLA TEA U ) Appea l No. NPDES 09-08 
REMEDIATION COMPANY, LLC ) 
HANFORD NUCLEAR ) 
RESERVATION ) 

) 
NPDES Permit No. WA-002S9 1-7 ) 

) ' . 

MOTION TO DISMISS PETITION FOR REVIEW 

Region 10 of the United States Environmental Protection Agency files this mot.ion to 

dismiss the pelition for review filed by CH2M Hill Plateau Remedialion Company (CHPRC) in 

the above·caplioned matter. CHPRC does not oppose this motion, but seeks c1arificmion from 

(he Environmenta l Appeals BO<lrd regarding subsequent appeal rights, as sel forth in its separate 

filing. Under the speci fic circumstances presented by this case, the Region agrees that CHPRC's 

pet ition for review may be appropriately di sm.issed as moot. 

BACKGROUND 

The Region reissued NPDES Pennil No. WA-002S91-7Io the U.S. Depanmenl of 

Energy's contractor CHPRC on lune 23, 2009. CHPRC filed a petition for review of the 

re issued permit on Jul y 23, 2009. On Jul y 30, 2009, the Board notified the Region that CHPRC 

had filed the petition and set a September 15,2009 deadline for the Region ' s response. By leiter 
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dated August 20, 2009, [he Region identit'!~d the following contested condition as stayed until 

finaJ agency ao:lion under 40 c.P.R. § 124.19(0: 

Part I.B.2: Discharges of process water such as dust suppression water and ~tomlwarer 
from Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA) Cleanup fictions are prohibited: from Outfall 004. 

That letter fUl1her stated the Region's intent to withdraw the contested condition pursuant to 40 

C.P.R. § 124.19(d) and to seek public comment on deleting the condition from the permiL The 

remaining permit conditions were uncontested <lnd severable frorn the contested condition and, in 

accorda.nce wJth 40 C.P.R. §§ 124.16(a)(2) and 124.20(d), became fully effective and 

enforceable On September 22,2009. 

Or: August 27, 2009, the Region and CHPRC filed a joint molion to stay the proceedings 

until November 30, 2009 to accommodate the public comment process. The motion stated the 

Region's intent to finalize a permit modification deleting Part tB.2 from the: permit "unless 

public comment raises sig[~ificant issues thaI lead lhe Region to reconsider [he modification." 

On September 2, 2009, the Board issued an order staying the proceedings UTIli! October 1, 2D09 

and requiring the partics to show caW'ie why the petition should not be dismissed as moot upon 

wlthdrawfll of the contested condition. Alternatively, the Region could move for dismissal. The 

Region fiLes this motion to dismiss in response to the Board's order. 

DISCUSSION 

In some (.'(lSCS, 'dismissal of a petition may be appropriate if and when aU conte8tcd 

conditions have been withdrawll. See In re Caveni1am Forestln.dus., 5 E.A.D. 722, 728 & n.lO 

(EAB 1995) (declining to reinslatt: appeal where each contested permit condition had been 

remanded; no contested conditions from original petjlion remained for Board to review); In re 
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City of Port St. Joe, 5 EAD. 6,9 (EAB t.994) (holding appeal was mooted by Region's 

withdrawal of permit under predecessor to 40 C.F.R. § 124.19(d) despi te petitioner's objection to 

new draf[ permi t proposed as replacement); In re Cit)' of Haverhill Wastewater Tremment 

Facility, NPDES Appeal No. 08-0 I, Orde r Dismissing Petition for Review at 2 (EAB, Feb. 28, 

2008) (granting mot ion to dismiss petition as moot after Region withdrew sole contested 

condition). Dismissal may not be appropriate in all cases, however, and each case should be 

examined individually. 

Here, the Region and CHPRC agree that Part I.B.2 of the permit is the so le contested 

condilion in the petition for rev iew. 1n addition, as stated in the parties' j oint motion for sta y, 

CHPRC has agreed Ihal deleting thi s cond ilion from the pe(:mj{ would address the concerns 

rai sed in it s petition. By notification fil ed with the Board this same day, (he Region has 

withdrawn Part L8.2 pursuant to 40 c.F.R. § 124.19(d) . See Exhibit A. No other petitions for 

review have been fil ed and the parties do not di spute the scope of contested conditions or the 

effect of withdrawal. Moreover, EPA aSSLlmes that CH PRC may file a new appeal Llnder 40 

C.F .R. § 124. 19 if the modification process produces a permit condition thal CHPRC finds 

objectionable. Di s.missing Ihjs petition would there fore not leave CHPRC without an appeal 

opportunit y in case of an unanticipated resu lt fa llowing public comment. See In re: San Jacill to 

Riva Authority, NPDES Appeal No. 07-19, 2008 WL 869683 (EAB 2008). Under tilese speci fi c 

circumstances , the Region agrees that CHPRC' s petition for review may be di smissed as moot. 

The Region further notes that it has consulted with the Office of Regional Counsel for 

Region I and the Office of General Counsel regarding !he relationship between this case and 

Town of Wayland Wastewater Management District Commission. NPDES Appeal Nos. 08-26 

and 08-27. Unlike WUylWld . {his case does not involve (\ poten tial d ispute regarding whe ther aU 
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contested conditions have if'. fact been wi~hdra\.vn or a seW~ment agreemenl requiring the Region 

10 fulfill certain condilion~ h;::fole petitioner would witht1raw jYetllit)fL The Agt>ncy therefore 

views the (WO c,a::;es.ojS distinguishable, and the appropnnte result here may not apply to rhe 

particular filJ,:tS d_nd circurnswnccs presented in Wayumd. Indeed, as Region 1 dc-scribed in its 

Response 10 Order to Show Cause Why Petitions Should Not Be Di;anl'i'ie-d, any given ca~e may 

prChent complicated procedurul or Jurisdictional iSSueS undlm prudential concernS that counsel 

against dismi~s:IL Accordingl)', the Agency urges the BODrd 10 c()-lUinuc to af.>se.;,f, I.."(I(;h case 

individtJally when contested conditions are withdrawn, flf1d does nor here seek to establish 

general propositions or suggest that di~mit;$aJ would be appropriate in any other :':<1£;;', 
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, . 
RELIEF REQuEsTED 

Given the speci fic circumstances presented here, i.e. , only one party has pcritioned for 

appeal, the sole contest.ed condi tio n has been withdraw n pursuant to 40 c.F.R. § 124 .19(d) , and 

the part ies do not di spu te the scope or effect of that withdrawal, the Region requests that (he 

Board d ismiss C HPRC's pet ition fo r re view as moot. 

Dated thi s 29th day of September, 2009. 

Respec tfull y suhmiued, 

<. 

Attorney for the Region ~ 

~/:W~E(!
Assislant Regional Counsel 
U.S . Environmental Protec tion Agency 
1200 Sixth Avenue 
Seattle, Washington 9R]Ol 
Tel : (206) 553-6052 
Fax: (206) 553-0163 

Of COllnsel to lhe Region: 

Poojah Parik h 
Attorney Advisor 
Water Law Office 
Office o f Ge neral Counsel 
(202) 564-0839 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 10 


1200 >Sixth Avenue, Suite 900 

Seattle, WA 98101-3140 


OFFICE OF 
WAT ER ANDWATEASHEDS 

VIA Electronic Submission and Federal Express 

Ms. Eurika Durr, Clerk of the Board 
U.S. Environmental Protection Agency 
Environmental Appeals Board 
Colorado Building, Suite 600 
1341 G Street , N.W. 
Washington, D.C. 20005 

VIA Electronic and First Class Mail 

,. 
rvlr. Moses Jaraysi, Vice President 
Environmental Programs and Regulatory Management 
CH2M Hill Plateau Remediation Company 
P.O. Box 1600 
Richland, Washington · 99352 

. Re: 	 NPDES Appeal No.09-08 

NPDES Permit No. WA-00259 1-7 

Notification of Withdrawal of Permit Condition 


Dear Ms. Durr and Mr. Jaraysi: 

The above-reFerenced National Pollutant Discharge Elimination System (NPDES) permit 
was reissued to CH2M Hill Plateau Remediation Company, LLC (CHPRC) on June 23, 2009. 
On July 30, 2009. the Environmental Appeals Board not ified Region 10 that CHPRC had filed a 
petition For rev iew of the permit. By letter dated August 20; 2009, the Region identified those 
pennit conditions that were stayed as a result ofCHPRC's petition. The following contested 
conditio'n was ide ntified as stayed until final age ncy action unde r 40 C.F.R. § 124. 19(0: 

Part LB.2 : "Discharges of process water such as dust suppression water and stormwater 
from Comprehensive Environmental Response. Compensation, and Liability Act 
(CERCLA) Cleanup actions are prohibited from Outfall 004." 

The remainder of the June 23, 2009 NPDES permit conditions were uncontested and 
severable From the contested condition and, in accordance with 40 c.F.R. §§ 124. 16(a)(2) and 
124.20(d), became fully effective and enforceable on September 22,2009. 



, , 

Pursuant to 40 c.F.R. § 124 .19(d) the Region hereby withdraws Panl.B.2 from NPDES 
Permit No. WA-00259 1-7. As bf the date of this notification, Part 1.B .2 is no longer in effect as 
a permit condition. The Region intends to issue a public notice and seek comments on removing 
Part I.B.2 from the permit. Those permit conditions that are not withdrawn, which include the 
entire permit except Part I.B.2 , continue to remain in effect. 

If you have any questions regarding this correspondence, please feel free to conlaCt Kim 
Owens, Office of Regional Counsel , at (206) 553-6052. or John Drabek, Office of Water and 
Watersheds, at (206) 553-8257. 

lehae! A Bussell, Dlre~ or r 
Office ofWaler and Watersheds 

<. 

cc: Mr. Raymond Takashi Swenson. CHPRC 



, ' 
CERTIFICATE OF SERVICE 

I celtify that the foregoing "Motion to Dismiss Petition for Review" and attached 
supporting materials were sent 10 the foHow ing persons, in the manner specified, on the date 
below: 

Original by e lec tronic submiss ion and Federal Express, 10: 

M s. Eurika Dun", Clerk of the Board 
U.S. Environmental Protection Agency 
Environmental Appeals Board 
Colorado Building. Suite 600 
1341 G Street, NW 
Washington , D.C. 20005 

.. One copy, by electronic and first class U.S. mai l, to: 

Raymond Takashi Swenson 
Senior Counsel, CHPRC 
P.O. Box 1600, MS HS-66 
Richland, Washington 99532 
Fax: (509) 376-0334 

(2~d(O~L 
U.S. Environmental rOlec 'on Agenc7 
Office of Regional Counse l 
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